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Omnibus  ad  quos  praesentes  literae  pervenerint,  salutem. 


I  am  today  releasing  a  report  concerning  the  Massachusetts  Turnpike  Authority's  (MTA) 
contracts  with  hand-picked  tow  companies  to  provide  tow  services  to  motorists  on  the  Turnpike. 
My  review  revealed  that  the  MTA  awarded  lucrative  contracts  without  open,  fair  competition. 
During  the  five-year  period  my  staff  examined,  eight  companies  earned  $4.2  million  under  the 
contracts.  This  arrangement  -  which  has  existed  for  over  a  decade  -  is  unfair  and  highly 
vulnerable  to  favoritism  and  abuse.  It  is  also  symptomatic  of  the  MTA's  longstanding  disregard 
for  fairness  in  contracting  and  public  accountability. 

My  review  also  found  that  the  MTA  unnecessarily  restricts  all  towing  of  passenger 
vehicles  on  the  Turnpike  to  the  companies  favored  with  the  contracts.  Unnecessary  for  public 
safety,  and  often  costly  for  the  motorist,  this  arrangement  yields  a  ten  percent  commission  for 
the  MTA.  Moreover,  my  staffs  examination  of  tariffs  filed  by  the  eight  companies  with  the 
State  Department  of  Public  Utilities  (DPU)  revealed  that  the  companies  understated  the  fees  they 
earn  for  tow  services  provided  on  the  Turnpike. 

I  have  recommended  in  the  report  that  the  MTA  1)  undertake  an  open,  fair  bid 
competition  to  award  tow  service  contracts,  and  2)  establish  a  policy  to  allow  motorists  of 
disabled  vehicles  to  arrange  for  their  own  tow  services  when  public  safety  concerns  do  not 
require  the  services  of  an  MTA  contractor.  I  have  also  recommended  that  the  DPU  investigate 
the  improper  tariff  filings  and  determine  what,  if  any,  sanctions  should  apply  for  any 
overcharges  to  Turnpike  motorists. 


Sincerely, 


Robert  A.  Cerasoli 
Inspector  General 


Digitized  by  the  Internet  Archive 
in  2014 


https://archive.org/details/exclusivetowingcOOmass 


TABLE  OF  CONTENTS 


Introduction  ........ 

Findings  ........ 

Finding  1 :  The  MTA  has  awarded  lucrative  agreements 
to  private  tow  companies  without  open,  fair  competition  . 

Finding  2:  The  MTA  unnecessarily  restricts  towing  of 
passenger  vehicles  on  the  Turnpike  to  companies  with  which 
it  has  agreements.  ...... 

Finding  3:  The  tow  companies  filed  incorrect  tariffs  with  the 
DPU,  understating  the  fees  they  charge  for  passenger 
vehicle  tows  on  the  Turnpike.  .... 

Conclusion  and  Recommendations  ..... 

Recommendation  1:  The  MTA  should  conduct  an  open,  fair 
bid  process  to  award  contracts  for  towing  services  on  the 
Turnpike.  ....... 

Recommendation  2:  The  MTA  should  establish  a  policy  for 
State  Police  and  MTA  employees  to  use  in  deciding  whether 
a  tow  company  under  agreement  with  the  MTA  must  be  used 
to  remove  a  disabled  vehicle  from  the  Turnpike.  . 

Recommendation  3:  The  DPU  should  investigate  the  improper 
tariff  filings  of  the  tow  companies  and  determine  what,  if  any, 
sanctions  should  apply  for  any  overcharges  to  Turnpike 
motorists.  ....... 


Publication  No.  17024-13-500-1092,  Approved  by  Philmore  Anderson  ID,  State  Purchasing  Agent 


i 


INTRODUCTION 


The  Massachusetts  Turnpike  Authority  (MTA),  created  by  Chapter  354  of  the  Acts  of 
1952,  is  responsible  for  the  135-mile  Turnpike,  Interstate  Route  90.  The  Turnpike  is  an 
integral  part  of  both  the  federal  Interstate  Highway  System  and  the  State  highway  system.  Tens 
of  thousands  of  vehicles  travel  over  the  Turnpike  each  year.  Thousands  of  those  vehicles 
experience  breakdowns  and  require  towing  services. 

In  May,  1992,  this  Office  received  a  complaint  about  the  MTA's  arrangements  with 
certain  towing  companies  to  provide  all  tow  services  to  passenger  vehicles  disabled  on  the 
Turnpike.  Our  subsequent  review  of  the  MTA's  contracts  with  tow  companies  revealed  that: 

MTA  awarded  the  lucrative  agreements  to  hand-picked  tow  companies  without  an 
open,  fair  competition.  During  the  period  1987  through  1991,  the  eight  tow 
companies  reported  to  the  MTA  billings  of  $4.2  million  under  the  contract.  The 
agreements  have  no  set  term.  This  kind  of  arrangement  is  both  unfair  and  highly 
vulnerable  to  favoritism  and  abuse. 

MTA  unnecessarily  restricts  towing  of  passenger  vehicles  on  the  Turnpike  to  the 
companies  with  which  it  has  agreements:  even  in  routine  situations  in  which  no 
public  safety  concerns  are  presented  by  a  disabled  passenger  vehicle,  Turnpike 
motorists  are  not  permitted  to  use  the  services  of  lower  priced  tow  companies  or 
their  automobile  club.  Once  their  vehicles  are  on  the  tow  companies'  hooks, 
motorists  are  left  to  negotiate  prices  for  tows  off  the  Turnpike,  making  them 
vulnerable  to  price-gouging.  MTA  earns  10  percent  of  all  billings  under  the 
agreements  (a  total  of  $420,476  during  the  period  1987  through  1991)  but 
motorists  may  pay  more  for  the  MTA  service  than  they  would  for  privately 
arranged  services. 

Seven  of  the  eight  tow  companies  have  misrepresented  the  rates  they  charge 
motorists  on  the  Turnpike  in  the  tariffs  they  file  with  the  State  Department  of 
Public  Utilities  (DPU)  which  regulates  tow  companies;  the  eighth  company  did 
not  file  any  tariff  for  the  contract  with  the  DPU.  The  filed  tariffs  understate  the 
rates,  and  the  tow  companies  appear  to  have  illegally  overcharged  motorists  for 
services  on  the  Turnpike. 
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FINDINGS 


Finding  1:  The  MTA  has  awarded  lucrative  agreements  to  private  tow  companies 
without  open,  fair  competition. 

On  January  1,  1987,  the  MTA  entered  into  written  agreements  with  eight  tow  companies 
to  provide  "wrecking,  towing,  and  road  services"  on  the  Turnpike.1  Each  tow  company  was 
awarded  the  right  to  provide  all  such  services  required  by  the  MTA  in  specified  geographical 
areas.  (See  Table  1.)  The  agreements  provided  that  the  MTA  would  receive  ten  percent  of  the 
gross  billings  of  the  tow  companies  under  the  contracts,  and  regulated  the  conduct  of  the 
companies  and  the  rates  they  could  charge. 


Table  1 

MTA  Towing  Contractors'  Territories 


Company  and  Location 

R.W.'sInc,  Lee,  MA 
Donald  Prifti,  Inc.,  Southwick,  MA 
Red's  Exxon  &  Towing,  Springfield,  MA 
Labonte's  Towing,  Palmer,  MA 
Sturbridge  Service  Center,  Sturbridge,MA 
Bourget  Brothers,  Worcester,  MA 
Ted's  of  Fayville,  Inc.,  Southboro,  MA 
White's  Garage,  Waltham,  MA 


Territory  (by  Turnpike  milepost) 

Mileposts  zero  to  20 
Mileposts  20  to  40 
Mileposts  40  to  55 
Mileposts  55  to  70 
Mileposts  70  to  85 
Mileposts  85  to  100 
Mileposts  100  to  116 
Mileposts  116  to  135 


Source:  Agreements  dated  January  1,  1987,  between  MTA  and  each  tow  company. 
Note:  The  agreement  with  Donald  Prifti,  Inc.,  ceased  in  March,  1992. 


Evidence  indicates  that  the  MTA  has  entered  into  similar  agreements,  oral  or  written,  at 
least  as  far  back  as  1981:  one  of  the  eight  firms  currently  holding  an  MTA  agreement  filed 
with  the  State  Department  of  Public  Utilities  information  about  rates  under  such  an 
agreement  effective  April  19,  1981.  This  report  focuses  on  the  period  covered  by  the 
existing  agreements  which  are  dated  January  1,  1987. 
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The  agreements  were  entered  into  without  an  open,  fair  competition.  This  Office 
required  the  MTA  to  produce  all  documents  related  to  the  procurement  of  the  towing 
agreements,  including  any  public  notice  of  the  contracting  opportunity,  and  any  invitation  to  bid 
(IFB)  or  request  for  proposals  (RFP).  The  MTA  produced  no  public  notice,  and  no  IFB  or 
RFP. 

Subsequently,  staff  from  this  Office  interviewed  the  owner  of  one  of  the  eight  towing 
companies  granted  the  1987  agreements  to  learn  how  his  company  secured  a  contract.  The 
owner  indicated  that  there  had  been  no  formal  competition.  Instead,  in  the  early  1980's  he 
inquired  of  the  MTA  about  the  procedure  to  become  an  "approved  Turnpike  towing  company." 
He  received  no  response  from  the  MTA  until  approximately  three  years  later  when  two 
representatives  of  the  Authority  visited  his  office.  He  was  informed  that,  based  on  their  on-site 
inspection,  the  representatives  had  concluded  that  his  firm  could  have  a  contract  to  provide 
towing  services  to  motorists  on  a  section  of  the  Turnpike.  No  separate  procurement  process  was 
involved  when  the  January  1,  1987,  agreements  were  executed. 

The  absence  of  competition  was  confirmed  by  a  former  MTA  official  who  was 
responsible  for  reviewing  the  Authority's  patron  services  program,  including  the  tow  service 
arrangements.  He  told  this  Office  that  the  MTA  surveyed  various  tow  companies  for  their 
suitability  to  provide  tow  services  on  the  Turnpike.  Contracts  were  awarded,  he  said,  to  the 
companies  the  Turnpike  deemed  suitable.  He  recalled  no  advertisement  for  bids  or  proposals 
from  tow  companies. 

The  tow  companies  reported  billings  under  the  contract  during  a  five-year  period  of 
over  $4.2  million.  Under  their  agreements  with  the  MTA,  the  tow  companies  are  required  to 
report  their  billings  for  tow  services  provided  under  the  contract  so  the  MTA  can  confirm  that 
it  receives  its  share  of  the  billings:  ten  percent  of  the  gross  receipts.  According  to  the  MTA 
records,  the  Authority  received  $420,476  in  "commissions"  from  the  eight  tow  companies  for 
the  five  calendar  years  1987  through  1991.  Thus,  if  the  billings  were  accurately  reported  each 
year,  the  eight  tow  companies  received  revenues  of  over  $4.2  million  under  the  contracts  during 
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the  period. 


The  agreements  have  no  set  term.  The  eight  agreements  executed  in  1987  do  not  have 
set  terms;  instead,  they  continue  indefinitely.  The  contracts  state: 

The  Authority  will  permit  Contractor  to  furnish  wrecking,  towing  and  road 
services  as  required  in  the  area  covered  by  this  contract  on  the  Turnpike  from 
date  of  this  agreement  until  notice  to  terminate  by  the  Authority,  or  until 
terminated  by  Contractor  under  the  terms  of  this  contract. 

One  of  the  eight  agreements  executed  between  the  MTA  and  the  tow  companies  in  1987 
was  terminated  in  March,  1992.  The  others  seven  firms  continue  to  benefit  from  the  contracts 
they  obtained  without  competition  almost  six  years  ago. 

The  process  used  to  award  the  contracts  is  unfair  and  highly  vulnerable  to  favoritism 
and  abuse.  The  manner  in  which  the  MTA  has  awarded  these  lucrative  towing  contracts  in  the 
past  is  highly  vulnerable  to  favoritism  and  abuse.  Rather  than  conducting  an  open,  fair 
competition  in  which  tow  companies  are  invited  to  compete  against  each  other  in  a  public  forum, 
the  MTA  awarded  the  contracts  to  tow  companies  through  an  arbitrary  process.  A  tow  company 
owner  interviewed  by  this  Office  found  his  own  contract  award  by  the  MTA  somewhat 
mysterious.  Except  for  having  shown  some  initiative  by  contacting  the  MTA  about  the 
possibility  of  providing  tow  services  on  the  Turnpike,  the  owner  had  no  idea  why  he  was 
selected  to  receive  a  contract  or  why  he  was  selected  at  that  particular  time,  three  years  after  his 
inquiry. 

Given  the  high  value  of  the  agreements  ~  both  in  terms  of  their  annual  worth  and  the  fact 
that  once  a  tow  company  receives  a  contract  it  will  likely  retain  it  for  a  long  time  —  and  the 
informality  of  the  process,  the  MTA's  contracting  procedures  in  this  case  are  clearly  vulnerable 
to  abuse  and  favoritism. 
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Finding  2:  The  MTA  unnecessarily  restricts  towing  of  passenger  vehicles  on  the 
Turnpike  to  companies  with  which  it  has  agreements. 

The  MTA  prohibits  tow  companies  that  do  not  have  an  agreement  with  the  Authority 
from  providing  tow  services  to  disabled  passenger  vehicles  on  the  Turnpike.  For  example,  if 
the  operator  of  a  disabled  passenger  vehicle  were  to  call  the  largest  motor  club  in  the  State,  the 
Automobile  Association  of  America  (AAA),  the  club's  response  would  be;  "You  will  have  to 
call  the  State  Police  at  237-2931.  The  Mass  Pike  is  a  privately-owned  road  and  AAA  trucks  are 
not  allowed  on  it.  "2 

The  MTA  agreements  with  the  tow  companies  explicitly  provide  that  truck  and  bus 
companies  may  arrange  for  their  own  towing  services.3  No  such  consideration  is  provided  to 
owners  of  disabled  passenger  vehicles.  In  many  instances,  the  removal  of  disabled  passenger 
vehicles  may  not  present  significant  public  safety  concerns;  for  example,  when  a  disabled  vehicle 
is  located  in  one  of  the  service  areas  on  the  Turnpike.  In  fact,  even  when  a  public  safety  issue 
is  presented  by  the  location  of  a  disabled  vehicle,  the  immediate  problem  can  be  —  and  often  is 
--  addressed  by  the  MTA's  Emergency  Service  Patrol  (ESP)  program.  Under  this  program,  the 
MTA  has  vehicles  operated  by  its  employees  patrol  the  road  to  provide  roadside  assistance,  for 
a  charge,  to  disabled  vehicles.  The  ESP  vehicles  have  the  capacity  to  move  most  disabled 
vehicles  out  of  harm's  way,  to  the  roadside  or  a  service  area. 

Many  motorists,  like  truck  and  bus  operators,  would  benefit  from  the  option  to  arrange 
for  their  own  towing  services.  Some  may  be  members  of  motor  clubs  that  provide  towing 
services  to  members.  Other  motorists  may  be  able  to  arrange  less  expensive  services  on  their 


2This  is  the  response  staff  of  the  Inspector  General  received  when  they  called  AAA  to 
test  whether  the  club  could  provide  services  on  the  Turnpike.  In  a  subsequent  interview, 
AAA  officials  reiterated  that,  while  they  would  like  to  serve  their  members  on  the  Turnpike, 
their  contractors  are  not  allowed  by  the  MTA  to  do  so. 

3The  contracts  state:  "It  is  understood  and  agreed  that  truck  and  bus  companies  will  be 
permitted  by  the  Authority  to  use  wrecking,  towing  and  road  service  maintained  or  used  by 
such  companies,  provided  authorization  for  such  use  has  been  granted  by  the  Authority." 
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own  from,  for  example,  auto  repair  facilities  with  which  they  regularly  conduct  business. 

Moreover,  motorists  are  vulnerable  to  price-gouging  by  the  tow  companies  after  their 
disabled  vehicles  have  been  removed  from  the  Turnpike.  The  MTA  tow  agreements  specify  that 
"any  disabled  vehicle  towed  by  the  Contractor  shall  be  removed  by  the  shortest  possible  route 
from  the  nearest  exit  to  the  Contractor's  place  of  business,  or,  at  the  option  of  the  [motorist], 
to  such  point  as  the  [motorist]  may  designate. "  A  motorist  who  elects  to  have  a  vehicle  towed 
someplace  other  than  the  tow  company's  garage  ~  for  example,  to  the  motorist's  home  or  to  a 
different  automotive  repair  facility  -  are  not  protected  by  the  rates  specified  in  the  agreements. 
At  the  exit,  the  motorist  must  decide  whether  to  suffer  the  additional  delay  and  inconvenience 
of  summoning  another  tow  company,  or  negotiating  a  price  with  the  tow  truck  operator  who 
already  has  the  vehicle  under  tow.  The  agreements  state:  "For  points  beyond  the  nearest  exit, 
other  than  the  Contractor's  place  of  business,  an  agreement  is  to  be  made  between  the  Contractor 
and  patron  for  a  flat  charge."  Although  the  agreements  offer  motorists  no  rate  protection,  the 
MTA  benefits  from  the  negotiated  price  because  it  receives  ten  percent  of  the  charge,  just  as  it 
does  for  tows  protected  by  the  rate  agreement  on  the  Turnpike. 

Such  motorists  are  in  a  poor  negotiating  position  when  on  a  tow  company's  hook.  The 
rates  that  can  be  charged  are  subject  to  tariffs  filed  with  the  DPU,  but  most  motorists  are 
unlikely  to  be  aware  of  the  existence  of  tariffs  in  general,  never  mind  the  rates  filed  by  a 
particular  tow  company. 

On  State-controlled  highways,  the  State  Police  do  extend  to  motorists  the  option  to 
identify  a  towing  service  company  to  be  contacted;  only  when  the  motorist  expresses  no 
preference  will  the  State  Police  designate  the  tow  company  to  be  used  to  move  a  disabled 
vehicle.  The  Massachusetts  State  Police  policy,  "Towing  Motor  Vehicles"  (OPR-25)  states:  "If 
present,  the  motorist  will  always  be  asked  if  he/she  has  a  preference  [for  a  tow  company]  and 
this  choice  will  stand  notwithstanding  station  procedure. " 

The  MTA  would  lose  its  ten  percent  commission  on  privately-arranged  tows  because  the 
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MTA  would  not  control  the  towing  service  involved.  In  many  instances,  however,  requiring 
motorists  to  use  the  companies  under  agreement  with  the  Turnpike  is  unnecessary  for  public 
safety  and  costly  for  the  motorists. 

Finding  3:  The  tow  companies  filed  incorrect  tariffs  with  the  DPU,  understating  the 
fees  they  charge  for  passenger  vehicle  tows  on  the  Turnpike. 

The  DPU,  pursuant  to  M.G.L.  C.159B,  regulates  in-State  transportation  of  property  by 
commercial  vehicles,  including  towing  operations,  on  public  ways.  The  DPU  issues  a 
certificate  authorizing  towing  operations  to  applicants  "if  it  is  found  that  the  applicant  is  fit, 
willing  and  able  to  properly  perform  the  services  .  .  .  ,  and  to  conform  to  [the  law]  and  the 
lawful  requirements,  orders,  rules  and  regulations  of  the  [DPU]  .  .  .  ."4 

The  rates  tow  companies  may  charge  are  regulated  by  the  DPU.  Tow  companies  must 
file  with  the  DPU  their  "tariffs"  for  services,  and  the  DPU  has  the  authority  to  reject  any 
proposed  tariff  "which  is  not  consistent  with  this  [statute]  and  [the  DPU's]  orders,  rules  and 
regulations  .  .  ,  ."5  By  law,  tow  companies  may  not  charge  more  for  their  services  than  the 
amounts  contained  in  their  approved  tariffs: 

No  common  carrier  .  .  .  shall  charge,  demand,  collect  or  receive  a  different 
compensation  for  transportation  or  for  any  service  .  .  .  than  the  rates  and  charges 
specified  in  the  tariffs  in  effect  at  the  time  .  .  .  ."6 

Rates  for  tows  ordered  by  police  and  public  authorities  are  regulated  separately  by  the 
DPU.7  Maximum  allowable  tow  rates  are  established  by  regulation.8  All  passenger  vehicle  tows 


4M.G.L.  C.159B,  section  3. 
5M.G.L.  C.159B,  section  6. 
6M.G.L.  C.159B,  section  6A. 
7M.G.L.  C.159B,  section  6B. 
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on  the  turnpike  are,  as  a  matter  of  practice,  ordered  by  the  MTA  and  the  State  Police  assigned 
to  the  Turnpike  and  therefore  subject  to  maximum  DPU  rates.  This  Office's  review  of  the 
January  1,  1987,  agreements  and  the  DPU  regulations  indicates  that  the  MTA  agreements 
provide  a  rate  structure  which  is  different  than  DPU  regulated  rates,  but  the  MTA  rates  could 
result  in  a  lower  fee  for  passenger  vehicle  tows  than  the  DPU  rates.  The  MTA  rates  are  higher 
on  a  per  mile  basis,  but  under  the  agreements  the  tow  companies  may  only  charge  for  mileage 
from  the  point  of  the  breakdown;  in  contrast,  the  DPU  regulations  allow  mileage  fees  to  be 
charged  from  the  place  where  the  tow  truck  is  garaged  to  the  point  of  the  breakdown  and  to  the 
final  destination  of  the  disabled  vehicle. 

The  tow  companies  have  understated  in  their  filed  tariffs  the  rates  they  charge  motorists 
on  the  Turnpike.  This  Office  requested  from  the  DPU  copies  of  the  eight  tow  companies'  filed 
tariffs.  Our  review  of  the  tariffs  revealed  that  seven  of  the  eight  tow  companies  filed  incorrect 
information  on  the  rates  they  charge  under  the  MTA  agreements,  and  one  of  the  eight  filed  no 
information  with  the  DPU  about  the  MTA  agreement.  The  seven  tow  companies  understated 
the  fees  they  earn  for  tow  services  on  the  Turnpike.  (See  Table  2.)  Specifically,  all  seven 
understated  by  twenty-five  cents  per  mile  the  amount  they  earn  for  tows  beyond  the  first  five 
miles;  five  understated  by  $15  the  maximum  they  earn  for  tows  up  to  20  miles;  and  six 
neglected  to  note  that  they  earn  $2.00  per  mile  for  each  mile  in  excess  of  20  miles. 

The  tow  companies  appear  to  have  overcharged  for  towing  services  on  the  Turnpike  in 
violation  of  State  law.  The  invoices  the  tow  companies  use  on  the  Turnpike  and  submit  to  the 
MTA  to  account  for  gross  receipts  and  to  calculate  the  commission  due  the  Authority  have  the 
correct  tow  rates  provided  for  under  the  agreement.  This  Office  reviewed  the  invoices 
completed  by  one  of  the  firms  in  the  first  two  months  of  1992  and  confirmed  that  it  used  the 
correct  invoices.  It  is  likely  that  all  eight  tow  companies  charged  the  MTA  agreement  rates 
when  they  provided  services  on  the  Turnpike,  not  the  lower  rates  stated  in  their  filed  tariffs,  if 
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for  no  other  reason  than  the  MTA  required  the  use  of  proper  invoices  to  ensure  it  received  its 
proper  commission.  Since  charging  fees  in  excess  of  the  filed  tariffs  is  prohibited  by  G.L. 
C.159B,  section  6A,  the  tow  companies  have  apparently  overcharged  the  motorists  they  assisted 
under  the  MTA  agreements. 


Table  2 

Comparison  of  MTA  Contract  Rates  for  Passenger  Vehicle  Tows 
With  Rates  Filed  with  the  DPU 

Each  Maximum      Each  Mile 

Additional      Charge  Up  Over 
Initial  Rate  Mile  To  20  Miles  20  Miles 


MTA  Agreement  Rate  $25  first  five  miles  $1.50  $50  $2.00 
Rates  Filed  with  DPU: 

R.W.'s,  Inc.  No  MTA  agreement  rates  in  DPU  records 

Donald  Prifti,  Inc.  $20  first  mile  $1.25  $35  $2.00 

Red's  Towing  $20  first  mile  $1.25  $35  None" 

Labonte's  Towing  $20  first  mile  $1.25  $50  None' 

Sturbridge  Service  Center    $20  first  mile  $1.25  $35  None* 

Bourget  Brothers  $20  first  mile  $1.25  $35  None* 

Ted's  of  Fayville,  Inc.  $20  first  mile  $1.25  $50  None' 

White's  Garage,  Inc.  $20  first  mile  $1.25  $35  None* 


The  tariff  filings  for  six  of  the  seven  companies  indicates  that  the  $2.00  per  mile  charge  for 
mileage  in  excess  of  20  miles  applies  only  to  trucks.  No  similar  charge  is  indicated  for 
passenger  vehicles. 

Source:  Agreements  dated  January  1,  1987,  between  MTA  and  each  tow  company,  and  the 
following  tariffs  filed  with  DPU:  R.W.'s,  Inc.,  Certificate  No.  5363,  effective  7/6/88; 
Donald  Prifti,  Inc.,  Certificate  No.  11283,  effective  7/3/91;  Red's  Towing,  Certificate  No. 
3478,  effective  4/19/81;  Labonte's  Towing,  Certificate  No.  14512,  effective  7/25/91; 
Sturbridge  Service  Center,  Inc.,  Certificate  No.  16570,  effective  10/5/90;  Bourget  Brothers, 
Certificate  No.  13015,  effective  4/21/91;  Ted's  of  Fayville,  Inc.,  Certificate  No.  18240, 
effective  12/21/90;  and  White's  Garage,  Inc.,  Certificate  No.  1751,  effective  10/19/91. 
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CONCLUSION  AND  RECOMMENDATIONS 


In  October,  1991,  this  Office  issued  a  report  on  the  MTA  entitled:  The  Massachusetts 
Turnpike  Authority:  Self-Preservation  at  the  Expense  of  Taxpayer  Interests.  One  theme  of  that 
report  was  that  the  MTA  viewed  itself,  when  convenient,  not  as  a  public  agency  serving  the 
public,  but  as  a  private  corporation  responsible  only  to  bondholders.  The  report  concluded  that 
the  MTA's  mindset  led  to  excessive  perquisites  for  Authority  executives  and  an  insistence  that 
the  Authority's  existence  be  maintained  by  incurring  debt  even  after  the  public  purposes  for 
which  it  was  created  —  financing  the  construction  of  the  Turnpike  and,  later,  the  tunnels  ~  were 
fulfilled. 


The  MTA's  contracting  for  tow  services  on  the  Turnpike  similarly  evinces  a  disregard 
for  its  public  identity.  Public  agencies  should  not  pass  out  lucrative  contracts  to  hand-picked 
contractors. 


The  tow  service  agreements  are  relatively  small  in  the  context  of  the  many  agreements 
the  MTA  is  in  a  position  to  negotiate  without  direct,  public  oversight.  They  are  not,  however, 
isolated  examples  of  the  carelessness  with  which  the  Authority  has  approached  its  business 
relationships.    In  the  past,  this  Office  has  criticized  the  MTA  for  other  deals. 

In  1988,  the  MTA  granted  a  cellular  phone  company  twenty-year  easements  to 
erect  communications  towers  on  four  Western  Massachusetts  sites  owned  by  the 
Turnpike.  The  deal  was  concluded  with  no  notice  to  the  public,  local  officials, 
or  State  legislators.  There  was  no  competition  and  no  rent.  The  MTA  was  to  get 
some  use  from  the  towers,  but  competitors  were  not  allowed  to  offer  better  deals. 
In  defense  of  its  prerogative  to  strike  unadvertised  deals,  a  top  MTA  official 
declared,  "This  is  not  a  public  agency  spending  public  money.  This  is  an 
independent  authority  .  .  .  . " 

In  the  fall  of  1990,  the  MTA  and  the  Massachusetts  Industrial  Finance  Agency 
negotiated  a  back-room  deal  to  issue  unnecessary  bonds  (which  served  again  to 
ensure  the  continuing  existence  of  the  Authority).  The  hastily  prepared  deal  was 
arranged  to  bypass  the  requirement  for  Legislative  approval  of  MTA  borrowing  - 
-  authority  which  the  Legislature  had  withheld  to  that  point. 
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Recommendation  1:  The  MTA  should  conduct  an  open,  fair  bid  process 
to  award  contracts  for  towing  services  on  the  Turnpike. 

After  this  Office  made  inquiries  to  the  MTA  concerning  its  agreements 
with  tow  companies,  the  MTA's  General  Counsel  wrote  to  the  Inspector  General 
informing  him  that  the  MTA  planned  to  issue  a  request  for  proposals  for  towing 
services.  It  is  encouraging  that,  after  this  Office  called  attention  to  the 
agreements,  the  MTA  concluded  it  should  implement  a  competitive  process. 
However,  the  MTA  should  use  a  bid  process  rather  than  a  proposal  process  to 
award  towing  service  contracts.  The  significant  distinction  between  bids  and 
proposals  is  that  in  a  bid  process,  a  contract  is  awarded  to  the  firm  judged 
qualified  ~  it  meets  all  clearly  specified  minimum  qualifications  set  to  reasonably 
assure  good  performance  ~  and  which  offers  the  best  price.  By  contrast,  in  a 
proposal  process,  in  addition  to  minimum  requirements  and  price,  the  relative 
merits  of  the  firms  are  taken  into  consideration;  that  is,  they  are  reviewed  to 
determine  which  among  them  is  good,  better,  and  best. 

For  many  public  contracts,  use  of  proposal  processes  are  appropriate. 
Clearly,  however,  towing  services  are  amenable  to  bidding:  minimum 
qualifications  can  be  set  ~  for  example,  for  licensure,  equipment,  24-hour 
service,  ability  to  respond  in  a  timely  fashion,  etc.  —  and  the  contract  can  be 
awarded  to  any  qualified  firm  which  offers  the  best  price.  In  such  cases,  the 
unnecessary  use  of  proposals  merely  increases  the  opportunities  for  favoritism  to 
be  factored  into  a  selection. 

In  structuring  the  bid  price  requirements,  the  MTA  has  a  choice:  It  can 
award  the  contract  to  the  tow  company  which  offers  to  pay  the  highest  price  to 
the  MTA  for  the  anticipated  quantity  of  business,  or  it  can  award  the  contract  to 
the  tow  company  which  offers  the  lowest  price  to  motorists  who  require  services. 
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Recommendation  2:  The  MTA  should  establish  a  policy  for  State  Police 
and  MTA  employees  to  use  in  deciding  whether  a  tow  company  under  agreement 
with  the  MTA  must  be  used  to  remove  a  disabled  vehicle  from  the  Turnpike. 

Except  in  circumstances  presenting  significant  public  safety  issues,  the 
MTA  should  extend  to  motorists  the  same  option  they  receive  on  State-controlled 
highways:  that  they  can  either  use  a  tow  company  under  agreement  with  the 
MTA  or  use  another  service  of  their  choice. 

Recommendation  3:  The  DPU  should  investigate  the  improper  tariff 
filings  of  the  tow  companies  and  determine  what,  if  any,  sanctions  should  apply 
for  any  overcharges  to  Turnpike  motorists. 

The  inaccurate  information  filed  by  the  eight  tow  companies  under 
agreement  with  the  MTA  is  very  troubling.  This  Office  did  not  attempt  to  seek 
explanations  for  the  significant  differences  between  the  filed  tariff  rates  and  the 
rates  included  in  the  MTA  agreements,  nor  did  it  closely  examine  the  rates 
applicable  to  tows  of  non-passenger  vehicles.  It  does  appear,  however,  that  the 
tow  companies  have  overcharged  motorists  towed  from  the  Turnpike  in  violation 
of  State  law. 
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